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• The Changing Legal Environment

• The Canadian Courts’ Expectations

(a)  Was the social worker’s conduct reasonable?

(b)  Did the social worker act in good faith? 

• Sources of Legal Authority: Client Consent vs. Statutes

• Management Policy vs. Legal Authority 

INTRODUCTION



• The Definition of Negligence

(a)  Scope of liability

(b)  Standard of care 

(c)  Negligence vs. errors in judgment 

Mustafic v. Smith (G)

(d)  Negligence vs. incompetence

• The Role of Customary Practice in Assessing Liability

• Liability in Placing and Supervising Staff

- Granger (Litigation Guardian of) v. Ottawa General 

Hospital 

PART I: NEGLIGENCE



• Liability for Negligent Assessment

- Muir v. Alberta

• Liability in Negligence for Counselling

-T. (S.) v. Gaskell 

-G. (I.) v. Rusch

• Liability in Negligence in Addressing Allegations of Abuse

-C.D. v. Newfoundland (Minister of Social Services) 

-Young v. Bella 



• Liability in Negligence for Making Placements 

- D. (M.) (Guardian ad litem of) v. British Columbia

- Hendrick v. De Marsh

• Liability in Negligence for Failing to Obtain an Informed  

Consent

(a)  Material risks

(b)  Non-material risks of particular concern to the 

client

(c)  Answering all questions openly and honestly



•The Meaning of the Term “Client Record”

•General Principles of Documentation

(a)  The needs of the client, and not the law, is the driving force in record 

keeping

(b)  The level of detail increases with the seriousness of the issue, the 

risks of treatment and challenges posed by the client

(c)  The record should permit a third person to recreate what you saw, 

heard, did, and why you did it

(d)  The record should permit continuity of care

• Civil Liability for Negligent Record Keeping

Peters-Brown v. Regina District Health Board

F.C. (Litigation guardian of) v. 511825 Ontario Inc. (c.o.b. C.G.H.)

PART II: DOCUMENTATION



•Guidelines for Documentation (see Appendix)

•Ownership of, and Client Access to, Counselling Records

- McInerney v. MacDonald

•Ownership of, and Client Access to, Administrative Records

•Record Retention Policies

- M. (K.) v. M. (H.)

•Computer/Electronic Records



• Statements of Opinion

• Private Records

• Recording Information about a Third Party or from a  

Third Party in a Client File

• E-mail Communications

• Documenting Client Consents



• Clear Policies and Good Communication Skills

• Treating All Clients With Respect

• Focusing on the Client

CONCLUSION



1. All statements should be written in an objective, professional tone, particularly those 

relating to drug use, sexual activities or other sensitive matters. The author should 

refrain from using pejorative or judgmental language, or terms that suggest ill-will, 

malice or sarcasm.

2. Entries should be made in chronological order.

3. Subsequent alterations, additions or corrections should be made openly, with the 

original entry left intact and legible. All changes should be signed and dated.

4. Except in the case of a sole practitioner, the author should print his or her name, sign 

the record entry and indicate his or her position.

5. The record should be made in dark ink and be legible.

6. Records should be complete, as any omissions will likely be interpreted negatively.

7. The record should be limited to information that is relevant to the client's treatment.

APPENDIX: GUIDELINES FOR DOCUMENTATION



8.   The more sensitive the information, the more important it is to ensure that it is 

relevant to the client’s treatment. Even if sensitive information needs to be 

recorded, it may be appropriate to record the information in general terms.

9.   Relevant information should not be omitted simply because it is embarrassing. 

Omitting such information may expose a practitioner to needless legal challenges. 

A practitioner’s decision must be consistent with the record upon which it is 

based. If not, the decision can be challenged, and the practitioner may be accused 

of being arbitrary or discriminatory.

10.  Information should be recorded when the intervention or event occurs, or as soon  

as possible thereafter. The longer the delay before recording the information, the 

more likely it is that the record will be challenged and perhaps even ruled 

inadmissible.

11.  Entries should be made by the practitioner providing the service. If an entry is 

made by a third party, it should be verified by the person who performed the 

service.
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